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MR JONATHAN HAMBERGER, APPOINTMENT TO THE AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION 

Grievance 

MR A.D. McRAE (Riverton) [9.52 am]:  My grievance is to the Minister for Consumer and Employment 
Protection.   

Mr C.J. Barnett:  Do you know that oil costs five times as much as gas?  You reckon that is good economics!   

The SPEAKER:  I call the Leader of the Opposition to order for the first time.  I know that members want to 
continue a debate across the Chamber.  However, the member for Riverton has the call.  The seven minutes for 
which he is allowed to speak will start again.   

Mr A.D. McRAE:  I raise with the Minister for Consumer and Employment Protection a grievance about the 
recent appointment to the Australian Industrial Relations Commission of Mr Jonathan Hamberger, formerly 
known as the Employment Advocate, if I understand his title correctly.  He was primarily responsible for the 
registration of individual contracts under the Australian workplace agreements program.   

I raise a grievance with the minister today on three grounds, the first of which is Australian workplace 
agreements and their very nature.  Some facts that have emerged about workplace agreements lay open the lie 
contained in them.  They are not agreements that are conducted on a fair, negotiated basis and they are not 
subject to a reasonable no-disadvantage test.  Secondly, I query the appropriateness of the appointment of Mr 
Hamberger who, as I understand it, has a record over several years of professionally and personally pursuing 
individual contracts as opposed to collective agreement bargaining in the workplace.  That raises serious 
questions about his appointment by the neocons in the Howard Government.  The third point goes to that very 
matter of the behaviour of neocons in a democratic social democracy such as Australia.  Neocons is a new word 
that has emerged to describe those warriors attached to President Bush who have a very deep right-wing 
ideological agenda involving a kind of social engineering that nobody from the left had ever dreamt anyone 
would attempt to implement.  The neocons are now embarking on a program of social engineering on a global, 
national and even provincial scale in our State Parliament that nobody has had the audacity to attempt in recent 
years.   

My grievance raises three matters: the Australian workplace agreements, Mr Jonathan Hamberger’s 
appropriateness as an industrial relations commissioner given his background, and the very nature of the neocon 
agenda in reforming the institutions of Australian democracy by a breach of the social contract in the 
conservative Government’s appointment of highly partisan people to institutions of our State.   

I will go through each of those in turn.  I understand from looking at the web site of Minister Kevin Andrews 
that the federal Government now claims that more than 500 000 workplace agreements have been put in place.  
If the federal Government were truthful, it would acknowledge that at any given time about 250 000 of those 
agreements are in place and that the figure of 500 000 is arrived at by keeping the taxi meter ticking over so that 
every workplace agreement that has ever been signed while that program has been in place is counted.  The 
federal Government is not being honest when it talks about the success of this program.  It is grossly inflating 
those numbers by counting every one that has ever been signed.  On that basis, it would have to be said that 
Australia has about 10 million industrial awards operating because since 1901 under the establishment of the 
Industrial Relations Commission, collective agreements and industrial awards have been the basis for 
employment conditions of workers in Australia.  They have been successfully replaced and updated over 103 
years.  If we were to use cumulative totals, there would have been millions and millions of industrial awards.  
However, that is not the case.  There are hundreds, but not millions.  The federal Government has been 
mischievous at best.  It is typically misleading and very loose with the truth by making that type of claim.  I 
would like the minister’s comments on that.   

I know the minister has not read my inaugural speech to this Parliament but in it I made a remark about a 
morning tea I had during the campaign before the last election.  Some parents aged in their late 40s or early 50s 
who claimed to be lifelong Liberal voters were at that meeting.  They told me that they would not vote for the 
Liberal Party any more.  They have two daughters both of whom have postgraduate degrees in biological and 
environmental sciences.  Over a combined period of 12 years in the workplace, neither daughter had had a 
contract of employment exceeding six months duration.  Each time a contract came up for renewal and they 
sought improvements in their conditions, they were told either to take what they were given or take a hike.  That 
has been the experience of not only the children of those parents who voted for me and the ALP for the first time 
in their lives, but also the children of parents across Australia who have had to deal with the fear factor that the 
Liberal Government loves driving into workplace agreements and the kind of conditions that would see them 
pursued with the assistance of Mr Jonathan Hamberger.  How can the federal Government appoint somebody 
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who has spent 10 years as a warrior of individual contracts to the Industrial Relations Commission?  It is a 
breach of the social contract that underpins our social justice system and our social democratic system.   

My last comment goes to that very point.  In their appointment of people who are seeking to destroy the 
institutions of our community, the neo conservatives are seeking to embark on the destruction of those things 
that underpin the social contract between the haves and have-nots, the powerful and the not powerful, and the 
rich and the poor.  That is the basis of Australian democracy and they are seeking to destroy it.  

MR J.C. KOBELKE (Nollamara - Minister for Consumer and Employment Protection) [9.59 am]:  I thank the 
member for his grievance.  Our experience with workplace agreements in Western Australia is that they were 
used as a mechanism for undermining reasonable and proper community standards in employment.  The key 
element in employment is the relationship between the employer and the employee.  If there is a good employer 
then, regardless of the legal underpinnings of a contract of employment, the employment will go well.  On 
occasion, there are employers who seek to exploit those they employ.  If there is a weak set of laws, it is possible 
that people will not be given decent conditions of employment and they can be open to exploitation.  That was 
clearly happening under Western Australian workplace agreements.  The workplace agreements in Western 
Australia established a minimum wage that was more than $50 a week below the award that applied in the rest of 
Australia.  That is just one example of when Western Australians were exploited through Western Australian 
workplace agreements.  We abolished workplace agreements; they no longer exist.  That is something that we, 
on this side of the House, are very proud of.  We re-established decent minimum standards of employment by 
abolishing workplace agreements.   

On the national scene, Australian workplace agreements are being used to undermine standards of employment 
in a range of ways.  That has happened while, as the member alluded to, Mr Jonathan Hamberger has been the 
Employment Advocate responsible for the registration of Australian workplace agreements, or AWAs as they are 
more commonly known.  This has happened in a number of ways and I will touch on some of them.  One is the 
way in which the no-disadvantage test has been applied.  The commonwealth Workplace Relations Act very 
clearly sets out what the no-disadvantage test is about and how it should be applied.  In simplifying the terms of 
a contract of employment and what would be the average hourly rate of pay, a single flat rate can be struck as 
long as, when it is averaged across a week, month or year, a person is not any worse off than if he worked under 
the relevant award.  That no-disadvantage test ensures that the standards that have been set for 100 years by 
awards are not undermined by the use of AWAs.  However, instead of using what is clearly the relevant award, 
minor obsolete awards have been chosen in which the conditions in no way relate to what is currently available 
under the award that is applied to an area.  That lowers the benchmark used for the no-disadvantage test.  I have 
received criticisms that the Employment Advocate has not only allowed that to happen, but also that he seems to 
be keen to pursue a lower standard for the no-disadvantage test.  The pinnacle of this attempt to undermine 
standards has been the policy put in place by Mr Hamberger as the Employment Advocate to allow choice about 
the no-disadvantage test.  As such, an employee can supposedly choose to receive below what is the accepted 
legal standard by not being paid penalty or overtime rates when he works outside normal hours.  That is a total 
travesty.  I have received best legal advice, which I have raised with the Employment Advocate and two federal 
ministers, Mr Abbott and Mr Andrews, that that is in breach of the Workplace Relations Act.  We have had a 
decision from the commission that states it is in breach of the Workplace Relations Act.  That Act contains a 
clause that applies to Mr Hamberger as the Employment Advocate, which states that, if there is any doubt about 
the validity of the no-disadvantage test, the Employment Advocate must - I repeat must - send the matter to the 
Australian Industrial Relations Commission to have it determined.  Despite my prompting, he has refused to do 
that.  Even despite my prompting to the federal ministers, they have refused to do that.  They have set up a bogus 
policy of choice under which an employee can choose to be paid below the accepted standard.  That has been 
applied when it is clearly contrary to the law. 

Mr A.D. McRae:  Their actions are in breach of their own law. 

Mr J.C. KOBELKE:  They are acting in breach of the federal Workplace Relations Act.  It is even more 
disturbing.  Despite the majority decision of the full bench determining that concepts such as whether employees 
agree to work overtime are irrelevant for the purposes of the no-disadvantage test, and that decision being 
confirmed by subsequent decisions of the Australian Industrial Relations Commission, Mr Hamberger, as the 
Employment Advocate, has thumbed his nose at those clear decisions of the Australian Industrial Relations 
Commission.  Further to that, at a Senate estimates committee on 19 February 2004, Mr Hamberger was 
questioned on these matters.  He admitted that he was ignoring the full bench decision on the no-disadvantage 
test.  In fact, he was questioned by Senator Wong about whether the full bench was right or wrong.  Mr 
Hamberger responded that he thought the decision of the full bench was wrong.  That was the response of a 
statutory office bearer under federal government legislation who, I thought, would have been bound to uphold 
the rule of law.  That is thumbing one’s nose at the rule of law.  This is the person who the federal Government 
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has appointed to the senior position of a senior deputy president of the Australian Industrial Relations 
Commission. 

Mr A.D. McRae:  It is a scandal. 

Mr J.C. KOBELKE:  I accept the interjection by the member for Riverton.  It certainly calls into question the 
action the federal Government has made in deciding to appoint Mr Hamberger to this position.  One might say it 
is part of its long-term agenda to discredit the Australian Industrial Relations Commission by making such 
appointments.  One may say that, because the federal Government fears it will lose the next election and federal 
Labor is committed to abolishing AWAs, Mr Hamberger - a faithful servant to the federal Government - will not 
have a job and it is simply trying to look after him.  Whatever the reason, it calls into disrepute the Australian 
Industrial Relations Commission in the eyes of the public. 
 


